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In the months following the Mc
Cormick v. Allied oral arguments,
many questions have arisen regarding
the Michigan Supreme Court's forth
coming opinion. Will Kreiner be over
turned? If it's not outright overturned,
what can we expect in the McCormick
decision? Will Justice Cavanagh's
Kreiner dissent be adopted? How will
lower courts apply this new decision?
The MSC is expected to issue its deci
sion in McCormick v. Alliedby the end
of the term, which ends in July 2010.
Anticipating the answers to theseques
tions involves looking at the judicial
and legislative events leading up to Mc
Cormick.

Rodney McCormick suffered a se
rious ankle injury when a co-worker
backed his truck over his ankle. It re

quired two surgeries to repair the in
jury, and he was restricted from work
for one year. McCormick sued for
non-economic damages under MCL
500.3135(1). McCormick's employer
moved for summary disposition, claim
ing that McCormick did not suffer a
serious impairment of body function
under Kreiner v. Fischer. The trial court

agreed, and McCormick appealed. In
a split decision, the Court of Appeals
affirmed the trial court's decision. The

dissenting judge opined that there was
evidence from McCormick's treating
physicians that McCormick's life was
not "normal" and that he faced the pos
sibility of future problems.

McCormick appealed the appellate
court's decision. The Supreme Court
initially denied the application for leave
to appeal in an Order dated October
22, 2008. Then the composition of the
Court changed with Justice Hathaway
defeating Chief Justice Taylor in the
election of November, 2008. McCor

mick filed a Motion for Reconsidera
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tion, and the Court reversed itself and

granted McCormick leave to appeal in
an Orderdated August 20, 2009.

During oral arguments held on
January 14, 2010, in Lansing, Mc
Cormick's counsel urged the Court to
reverse the lower court's ruling, as Mr.
McCormick had suffered a serious im

pairmentofbody function. Further, he
argued, the Court should overrule the
Kreiner decision, as it is a clear example
of judicial activism. McCormick's ar
guments yielded a variety of questions
from most of the justices. Justice Rob
ertYoung, who signed on to the Kreiner
majoritydecision, wasperhaps the most
active, pressing McCormick's counsel
for a standard he would have imposed
if Kreiner were overruled. McCormick

argued that the standard is clearly laid
out in the statute and it needs no fur

ther definition from the Court. Justice
Elizabeth Weaver, who is known to be

a swingvote on the MSC, characterized
the majority opinion in Kreiner as "ju
dicial activism" in herquestioning.

Recognizing the great importance
of McCormick, 12 amicus briefs have

been filed in this case, including a brief
supporting McCormick filed by the
Negligence Section. The Negligence
Section's brief focused on the section

of the no-fault statute that mandates

that the judge decide the issue of seri
ous impairment of body function, as
a matter of law. MCL 500.3135. This

is nearly always a fact-intensive analy
sis, as the Kreiner majority opinion
acknowledged. The Negligence Sec
tion challenged the constitutionality
of this statuteon a numberof grounds.
First, the section's briefargued that the
transfer of fact-finding authority from
jury to judge under MCL 500.3135(2)
(A) is unconstitutional. Judges faced
with summary disposition motions
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are required to view the evidence in a
light most favorable to the non-moving
party, and are prohibited from assessing
credibilit}' and resolving questions of
fact. These limitations are in place pre
cisely to protect the venerable right to a
jurytrial. Section 3135(2)(a) of the No-
Fault Act effectively usurps this right
by requiring the judge to decide cases as
a matter of law even where factual and

credibility issues exist.
Second, the section's amicus brief

argued that Section 3135(2) violates the
separation of powers clause of theCon
stitution. Summary disposition proce
dures contained in MCR 2.1I6(C)(10),

and the cases decided thereunder, sets

forth how cases may be disposed of by
a judge. For example, a (C)(10) motion
may not be granted if there are mate
rial questions of fact remaining, or if a
reasonable juror could rule in favor of
the plaintiff. Section 3135 contradicts
with this court rule by relegating to the






